
COMPANY NAME FLEXIBLE BENEFITS PLAN

AMENDMENT

ARTICLE I

PREAMBLE

1.1
Adoption and effective date of amendment. The Employer adopts this Amendment to the COMPANY NAME FLEXIBLE BENEFITS PLAN (the “Plan”) to reflect guidance under IRS Notice 2010-59, Rev. Rul. 2010-23 and § 9003 of the Patient Protection and Affordable Care Act (“PPACA”), Pub. L. No. 111-148, enacted March 23, 2010, which revises the definition of medical expenses as it relates to over-the-counter drugs. This Amendment shall be effective upon January 1, 2011.
1.2
Supersession of inconsistent provisions. This Amendment shall supersede the provisions of the Plan to the extent those provisions are inconsistent with the provisions of this Amendment.

ARTICLE II

EFFECTIVE DATE

2.1
Effective Date. This Amendment is effective ______________________________________.
ARTICLE III

GENERAL RULES

3.1
Over-the-Counter Medicine and Drug Restriction.  
Section 9003 of PPACA adds new language to § 106(f) of the Internal Revenue Code, which revises the definition of medical expense as it relates to OTC medicines and drugs for employer-provided accident and health plans, including health flexible spending arrangements (FSAs) and health reimbursement arrangements (HRAs).  
As of January 1, 2011, the company name Flexible Benefit Plan shall not reimburse over-the-counter (“OTC”) medicines or drugs (other than insulin) incurred after December 31, 2010, without a doctor’s prescription.   OTC medicines and drugs purchased without a prescription before January 1, 2011, may be reimbursed to the extent allowed under the then-applicable law and permitted under the Plan's terms.  

A “prescription “ means a written or electronic order for a medicine or drug that meets the legal requirements of a prescription in the state in which the medical expense is incurred and that is issued by an individual who is legally authorized to issue a prescription in that state. 
A receipt identifying the purchaser (or the patient), the date and amount of the purchase, and an Rx number would meet these requirements, as would a receipt without an Rx number along with a copy of the prescription. 
These rules do not apply to items that are not medicines or drugs, including equipment such as crutches, supplies such as bandages, and diagnostic devices such as blood sugar test kits.  The Plan Document and Summary Plan Description are hereby amended to reflect this change.

This Amendment has been executed this ___________ day of _________________________, ________.

Name of Plan: 


Name of Employer: 


By: 




EMPLOYER

CERTIFICATE OF ADOPTING RESOLUTION



The Employer hereby certifies that the following resolutions were duly adopted by the Employer on ___________________________, ___________, and that such resolutions have not been modified or rescinded as of the date hereof;



RESOLVED, that this Amendment to the COMPANY NAME FLEXIBLE BENEFITS PLAN effective __________________________________, _______________, presented to this meeting is hereby approved and adopted and that the proper officers of the Employer are hereby authorized and directed to execute and deliver to the Administrator of the Plan one or more counterparts of the Amendment.



RESOLVED, that the proper officers of the Employer shall act as soon as possible to notify employees of the Employer of the adoption of this Amendment to the Plan by delivering to each employee a copy of the summary description of the changes to the Plan in the form of the Summary of Material Modifications presented to this meeting, which form is hereby approved.



The undersigned further certifies that attached hereto, are true copies of this Amendment to the Plan and Summary of Material Modifications approved and adopted in the foregoing resolutions.

____________________________________________


Employer                                   

Date:    ______________________________________

SUMMARY OF MATERIAL MODIFICATIONS

for the

COMPANY NAME FLEXIBLE BENEFITS PLAN

___________________________________________

(Date)

(1)
General. This is a Summary of Material Modifications regarding the COMPANY NAME FLEXIBLE BENEFITS PLAN (the “Plan”). This Summary of Material Modifications supplements the Summary Plan Description (“SPD”) previously provided to you. You should retain this document with your copy of the SPD.

(2)
Over-the-Counter Medicine and Drug Modification. Below is a summary of the modification made to our Plan. 
Over-the-Counter Medicine and Drug Restriction
Section 9003 of PPACA adds new language to § 106(f) of the Internal Revenue Code, which revises the definition of medical expense as it relates to OTC medicines and drugs for employer-provided accident and health plans, including health flexible spending arrangements (FSAs) and health reimbursement arrangements (HRAs).  

As of January 1, 2011, the company name Flexible Benefit Plan shall not reimburse over-the-counter (“OTC”) medicines or drugs (other than insulin) incurred after December 31, 2010, without a doctor’s prescription.   OTC medicines and drugs purchased without a prescription before January 1, 2011, may be reimbursed to the extent allowed under the then-applicable law and permitted under the Plan's terms.  

A “prescription “ means a written or electronic order for a medicine or drug that meets the legal requirements of a prescription in the state in which the medical expense is incurred and that is issued by an individual who is legally authorized to issue a prescription in that state. 

A receipt identifying the purchaser (or the patient), the date and amount of the purchase, and an Rx number would meet these requirements, as would a receipt without an Rx number along with a copy of the prescription. 

These rules do not apply to items that are not medicines or drugs, including equipment such as crutches, supplies such as bandages, and diagnostic devices such as blood sugar test kits.  

In sum, you must provide a prescription (or have one on file with Flex-Plan) to receive reimbursement for any over-the-counter medicine or drug purchased after December 31, 2010.  Over-the-counter medicine or drugs include pain relievers, antacids, etc.  Your prescription will be kept on file for one year beginning on the date prescribed—if no date is provided, the prescription will be valid for one year from the time Flex-Plan receives a copy.  

Keep in mind these are IRS rules, a letter-of-medical necessity (“LMN”) will not satisfy the prescription requirement unless the LMN contains a certification that a prescription exists and provides other relevant information.
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